
Assam Schedule VII: Form No. 132 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

  Tezpur, Sonitpur 
 

 27th day of August, 2019 
 

MONEY SUIT NO. 23/2017 
 

Sri Bhupen Chandra Das 
S/o Late Rajani Kanta Das  
R/O- South Hazarapar, 
Mouza- Bhairabpad, 
P.O.&P.S. - Tezpur, 
District- Sonitpur, Assam. 

-- Plaintiff 

-Vs.- 

Sri Bhupen Saikia 
S/o Late Kanak Chandra Saikia   
R/O- Bam-Parbatia, 
Mouza- Bhairabpad, 
P.O.&P.S. - Tezpur, 
District- Sonitpur, Assam. 
     ----- Defendant 

“This is a suit for recovery of Rs.3, 36,000/- 

(Rupees Three Lakhs Thirty SixThousand).” 

And the suit came up for final hearing on-09/08/2019 in presence of 

following advocates:-  

Ld. Advocate appeared for the plaintiff           : - Mr.  N. Gurung, Advocate 
Ld. Advocate appeared on behalf of defendant: - Mr.S. Borthakur, Advocate 
 

JUDGMENT 

Plaintiff’s case 

1. The plaintiff’s case appears to be in a nutshell is that between the plaintiff and 

defendant an agreement of sale has been executed on 28-09-2015 pertaining to 

sale and purchase of land measuring 1 Katha 10 Lessas at a consideration of 

Rs.5,80,000/- and defendant accepted an amount of Rs.3,10,000/- in presence of 

witnesses. Thereafter, defendant requested the plaintiff to take back the advance 
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amount as he unable to execute the required sale deed and accordingly on 24-

08-2016 an agreement was executed on condition that defendant shall return an 

amount of Rs.3,60,000/- only in four installments amounting to Rs.84,000/- 

staring from the month of December, 2016. Subsequently, defendant failed to 

pay the agreed amount and accordingly on 11-04-2017 plaintiff had issued an 

advocate’s notice to pay the due amount of Rs.3,36,000/- but defendant failed to 

pay such amount. Hence, the instant suit was brought by the plaintiff for 

recovery of Rs.3,36,000/- along with i @6% p.a. interest from 24-08-2016 till its 

realization.  

Defendant’s Case 

2. On receiving summons, defendant appeared and contested the suit by filing 

written statement both in law and facts. The defendant with the plea of non-

maintainability, limitation, waiver and acquiescence etc. denied the entire 

contentions of the plaintiff’s story and further pleaded that there was no 

agreement of sale executed between the plaintiff and defendant, plaintiff never 

paid Rs.3,10,000/- to the defendant. Accordingly, defendant prayed to dismiss 

the suit.  

ISSUES 

3. Upon the above said pleadings and hearing learned advocates of both sides, my 

learned predecessor in office settled the following issues for decision and 

discussions:- 

1. Whether there is any cause of action for the Suit? 
2. Whether the parties executed a sale agreement 

dated 28-09-2015for sale of defendant’s land for 
a sale consideration of Rs. 5,80,000/- ( Rupees 
Five Lakhs Eighty Thousand only) ? 

3. Whether the plaintiff paid defendant Rs. 3, 
10,000/-(Rupees Three Lakhs Ten Thousand 
only) as advance sale consideration? 

4. Whether the parties executed the subsequent 
agreement dated 26-08-2017? 

5. Whether the plaintiff is entitled to a decree as 
prayed for? 

6. To what relief or reliefs, the parties are entitled 
to? 
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4. The plaintiff to prove his case examined four witnesses and exhibited several 

documents before this court. Per contra, the defendant side did not adduce any 

evidence in support of their pleas.  

EVIDENCES ADDUCED BY THE PLAINTIFF 

5. The plaintiff to substantiate the pleadings adduced both oral as well as 

documentary forms of evidences. Plaintiff examined himself as PW-1 and who 

submitted his evidence-in-chief through affidavit supporting and reproducing the 

entire contents of the plaint. PW-1 in his evidence-in-chief corroborated the 

entire versions of plaint and exhibited the following documents :  

1) Ext.1 is the original agreement of sale dated 28-09-

2015; 

2) Ext.1(1) to 1(2) – are the signatures of defendant; 

3) Ext.1(3) to 1(4) – are the signatures of plaintiff; 

4) Ext.1(5)– is the signatures of witness Mohini Baruah; 

5) Ext.1(6)– is the signatures of witness Prabhat Saikia; 

6) Ext.1(7)– is the signatures of witness Ramen Saikia; 

7) Ext.2 is the original agreement of sale dated 24-08-

2016; 

8) Ext.2(1) to 2(3) – are the signatures of defendant; 

9) Ext.2(4)–  is the signatures of plaintiff; 

10) Ext.2(5)– is the signatures of witness Shyamal Dey; 

11) Ext.2(6)– is the signatures of witness Digen Ch. Das 

12) Ext.2(7)– is the signatures of writer; 

13) Ext.3 is the original notice dated 11-04-2017; 

14) Ext.3(1) to 3(2) – are the signatures of advocate; 

15) Ext.4 is the postal receipt and  

16) Ext.5 is the postal certificate. 

6. PW-1 in his cross-examination deposed that he has filed the case against Bhupen 

Saikia for recovery of Rs.3, 10,000/-. He gave Rs.3, 10,000/- for the land. He 

wanted to purchase 1 ½ katha of land. The dag no. of the land he wanted to 

purchase is 338 and he doesn’t remember the Patta no. The sale consideration of 

the land he wanted to purchased was fixed at Rs.5, 80,000/-. He gave the 

aforesaid amount to the defendant in the month of August, 2015 but he doesn’t 
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remember the date. There was writing of document in the court at the time he 

gave the amount to defendant. The said documents were written by Mohorer 

Ramen Saikia where he gave the amount to defendant. He has not brought said 

Ramen Saikia to adduce evidence in this suit. There is no photograph of him and 

defendant is affixed in the Ext.1 which he submitted in the court.  He gave Rs.3, 

10,000/- to defendant by availing bank loan. He has not mentioned in his plaint 

as well as in his affidavit about making payment of Rs.3, 10,000/- to defendant 

by availing bank loan. No document in respect of the same is annexed with the 

plaint or submitted in the suit. In the month of July, 2016 he went to the house 

of defendant and he said that he would not sell the land and return the amount. 

Ext.2 was executed in the month of September, 2016. Ext.2 which he submitted 

in the court does not bear his photograph and defendant. Said Ext.2 was 

notarized and there is signature of Notary Karabi Kakati. No notary certificate was 

given in Ext.2. He cannot say that the nos. of notes of different denominations of 

Rs.100/-, Rs.500/- and Rs.1,000/- in respect of the amount of Rs.3,10,000/- 

which he claimed to have given to defendant in his plaint.  He is in service and 

getting salary of Rs.35,000/-. He has not submitted any certificate about 

deduction of Rs.7,500/- per month from his salary. Permission from his higher 

authority is required for taking loan, but he has not brought with him any 

document regarding such permission or order. He has sought for the amount 

receivable from the defendant as the defendant said that he would not be above 

to return the same.     

7. PW-2 submitted his evidence-in-chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that he has filed 

affidavit in this suit. This suit was filed against Bhupen Saikia, an employee of 

their office. Bhupen Saikia resides at Bamparbatia. He knows Bhupen Saikia when 

he saw him with Bhupen Das, and not from before. Bhupen Das wanted to buy 

land from Bhupen Saikia and an agreement was executed concerning the same 

between them in the month of September, 2015. The said agreement was made 

in September, 2015, but he was not present at that time. He came to about the 

same from Bhupen Das. He has not seen himself Bhupen Das giving an amount 

of Rs.3,10,000/- to Bhupen Saikia for purchase of land in September, 2015, but 

he heard from Bhupen Das. The statement which he has mentioned in his 
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affidavit that Bhupen Saikia would return the money taken for the land to Bhupen 

Das, was not made with him. He cannot say exactly when the Ext.2 was executed 

but it was executed in the noon time and he was present. In their office, no 

signature is required to put when somebody comes out of the office. On the date 

of execution of Ext.2, he, Bhupen Das, Bhupen Saikai and another person named 

Shyamal were present. He knows Shyamal. He cannot say if the Ext.2 was got 

written by any Mohorar. He knows the contents that were written in Ext.2. The 

defendant being unable to return the money, said that he would return the 

amount in four instalments adding certain interest.  He did not put any signature 

in Notary register at the time when the Ext.2 was notarized.   

8. PW-3 deposed before this court that he has appeared before the Court and has 

brought the documents as mentioned in the summons. Exhibit 1 is the agreement 

of sale executed between Bhupen Saikia and Bhupen Chandra Das for sale and 

purchase of land measuring 1 katha 10 lessas covered under Dag No. 432 of P.P 

No.1138 situated at village: Bamporbotia, Tezpur. The total consideration amount 

was Rs. 5,80,000/- and an amount of Rs. 3,10,000/- was paid as advance 

amount. The advance amount was paid at the time of execution of Exhibit 1 and 

he stood as a witness. Exhibit 1(5) is his signature.  

9. In cross-examination he deposed that today he appeared on behalf of the 

plaintiff to depose before this Court. He knows the defendant of the case. He 

forgot the date of execution of said Exhibit 1. In Exhibit 1 there is no photograph 

of plaintiff or defendant. He doesn’t know the currency notes paid to the 

defendant by the plaintiff on the date of execution of Exhibit 1.   

10. PW-4 deposed before this court that he has appeared before the Court and have 

brought the documents as mentioned in the summons. Exhibit 1 is the agreement 

of sale executed between Bhupen Saikia and Bhupen Chandra Das for sale and 

purchase of land measuring 1 katha 10 lessas covered under Dag No. 432 of P.P 

No.1138 situated at village: Bamporbotia, Tezpur. The total consideration amount 

was Rs.5,80,000/- and an amount of Rs. 3,10,000/- was paid as advance 

amount. The advance amount was paid at the time of execution of Exhibit 1 and 

he stood as a witness. Exhibit 1(6) is his signature.  

11.  In cross-examination he deposed that today he appeared on behalf of the 

plaintiff to depose before this Court. He knows the defendant of the case. He 
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forgot the date of execution of said Exhibit 1. In Exhibit 1 there is no photograph 

of plaintiff or defendant. He doesn’t know the currency notes paid to the 

defendant by the plaintiff on the date of execution of Exhibit 1.    

DISCUSSION, DECISIONS AND REASONS FOR SUCH DECISION:- 

12. “Issue No.1”: Whether there is any cause of action for the Suit? The 

plaintiff brought instant lawsuit against the defendant for recovery of 

Rs.3,36,000/- contending that on 28-09-2015 defendant received an amount of 

Rs.3,10,000/- from the plaintiff in presence of witnesses as an advance amount 

for sale and purchase of land measuring 1 Katha 10 Lessas  and on 24-08-2016 

the defendant claiming his inability requested the plaintiff to receive the advance 

amount and further entered into a fresh agreement with the plaintiff conditioning 

that he would pay Rs.3,10,000/- and  with a compensation of Rs.26,000/-, 

totaling Rs.3,36,000/- in four installments and subsequently defendant failed to 

repay the same to the plaintiff. Per contra, the defendant denied the entire 

contentions of the plaintiff and prayed to dismiss the suit.  

13. The pleadings of both the sides give rise of a bonafide dispute between the 

parties and that requires proper adjudication in this case. The facts asserted by 

the plaintiff subsequently denied by the defendant and such assertions and 

denials give rise of bundle of facts.  

14. Thus, it is seen that there is a bundle of facts which is asserted by the plaintiff 

and denied by the defendant. Considering the assertion and denials part 

arisenfrom the pleadings of both the sides, this court finds this suit has cause of 

action. Accordingly, issue no-1 is answered in the affirmative and in favour of the 

plaintiff. 

15. “Issue No. 2, 3 and 4 ”: Issue No.2 relates to the question as to whether the 

parties executed a sale agreement dated 28-09-2015 for sale of defendant’s land 

for a sale consideration of Rs. 5,80,000/- (Rupees Five Lakhs Eighty Thousand 

only) ? Issue No.3 relates to the fact as to whether the plaintiff paid defendant 

Rs. 3,10,000/-( Rupees Three Lakhs Ten Thousand only) as advance sale 

consideration ? Issue No.4relates to the fact as to whether the parties executed 

the subsequent agreement dated 26-08-2017? All the issues are appears 

pertaining to a sale agreement dated 28-09-2015 and payment of due amount of 
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Rs.3,10,000/- and further one subsequent agreement dated 26-08-2017. Hence, 

all the issues are taken together for discussion and decision.  

16. In this case, the plaintiff to prove the entire contentions of the plant, examined 

as many as four nos. of witnesses and exhibited five nos. of documents. Per 

contra, the defendant side failed to adduce any forms of evidences before this 

court. I have carefully travelled through the testimonies of each witnesses in the 

backdrop of entire prosecution story and it finds that PW-1 is plaintiff Bhupen Ch. 

Das and he in his evidence-in-chief submitted through affidavit supported and 

corroborated the entire story of the plaint and he in his cross-examination further 

supported that he had paid Rs.3,10,000/- to the defendant to purchase land by 

executing agreement and the defendant side during his cross-examination failed 

to dismantle his credence by way of bringing out any sort of material 

contradictions. PW-2 one Digen Ch. Das in his evidence-in-chief supported and 

corroborated the fact that on 28-09-2015 there was an agreement of sale 

executed between the plaintiff and defendant. As defendant failed to execute 

registered sale deed due to his personal in convenience and it was agreed that 

defendant shall return Rs.3,36,000/- in four installments he put his signature over 

such document as Ext.2 and he further reinforced his version during his cross-

examination and defendant side failed to dismantle his credence. PW-3 

categorically supported and corroborated that Ext.1 is the agreement of sale 

executed between Bhupen Saikia and Bhupen Ch. Das for sale and purchase of 

land measuring 1 Katha 10 Lessas at consideration of Rs.5,80,000/- and amount 

of Rs.3,10,000/- was paid as advance. PW-4 also deposed the same facts by 

supporting the version of PW-3 and he exhibited his signature as Ext.1(6).  

17. To sum up the oral testimony of all four nos. of witnesses examined the plaintiff 

side, this court finds that PW-1 to be the plaintiff, PW-2 appears to be one 

witness in whose presence Ext.2 document was executed, PW-3 and PW-4 

appears to be witnesses of Ext.1 document in whose presence the agreement of 

sale dated 28-09-2015 was executed between the plaintiff and defendant. On 

careful perusal of the documentary forms of evidences, it disclosed before this 

court that Ext.1 is the agreement of sale dated 28-09-2015 through which 

agreement of sale of land measuring 1 Katha 10 Lessas covered by Dag 

No.1138of PP No.432 was executed between the plaintiff and defendant at a 
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consideration of Rs.5,80,000/- and out of which defendant had received an 

advance amount of Rs.3,10,000/-. Ext.2 appears to be an agreement dated 24-

08-2016 where the fact of agreement dated 28-09-2015 reflected by the plaintiff 

and defendant and defendant agreed to repay the advance amount of 

Rs.3,10,000/- with compensation totaling to Rs.3,36,000/- in fourth installments 

and it was obliged to make payment from the month of December, 2016. PW-2 

appears to be a witness in whose presence the Ext.2 document was executed 

between the plaintiff and defendant. Ext.3 appears to be a demand notice issued 

upon the defendant demanding such amount of Rs.3,36,000/-. Ext.4 and 5 are 

postal receipts of such demand notices.  

18. To sum up the oral as well as documentary forms of evidences on record, it has 

become crystal clear before this court that plaintiff has discharged his burden by 

way of establishing and proving the fact that on 28-09-2015 an agreement of 

sale was executed between plaintiff and defendant for sale and purchase of land 

measuring 1 Katha 10 Lessas at a consideration of Rs.5,80,000/- out of which 

defendant had received an advance amount of Rs.3,10,000/- in presence of 

witnesses. Ext.1 appears to be the proof of that document. It is further proved 

before this court that defendant due to his personal inconvenience requested the 

plaintiff to get return his advance amount and accordingly there was another 

agreement vide Ext.2 executed between them conditioning that defendant shall 

return the amount of Rs.3,36,000/- in fourth installments to the plaintiff which is 

payable from the month of December, 2016. Subsequently, defendant failed to 

pay the amount upon which plaintiff had issued advocate’s notice vide Ext.3.  

19. In the result, it can be safely concluded here by way of observing that there was 

an agreement of sale on 28-09-2015for sale of defendant’s land at a 

consideration of Rs.5,80,000/- between plaintiff and defendant. Hence, Issue 

No.2 is answered in affirmative and in favour of the plaintiff.  

20. It may be further decided here that defendant had received an amount of 

Rs.3,10,000/- as advance consideration from the plaintiff and accordingly issue 

No.3 is answered in affirmative and in favour of the plaintiff. 

21. It is further proved that there was an agreement dated 26-08-2017 between the 

parties as such issue No.4 is answered in affirmative and in favour of the plaintiff.   
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22. "Issue No. 5 and 6”:-Whether the plaintiff is entitled to a decree as 

prayed for? &to what relief or reliefs, the parties are entitled to?Both 

the issues are relates to the reliefs as such both the issues are taken together 

for discussion and decision. In the light of discussions and decisions in Issue 

Nos. 2, 3 and 4, this court finds that plaintiff is entitled to get a decree of 

recovery of Rs.3,36,000/- with interest @6% p.a. from 24-08-2016 till 

realization. Plaintiff is entitled to get cost of the suit. Accordingly, both the 

issues are answered in affirmative and in favour of the plaintiff.  

ORDER 

23.  In the result, plaintiff’s suit is decreed on contest by passing the following decree 

:  

1. The plaintiff is entitled to get a decree for recovery of amount of 

Rs.3,36,000/- (Rupees Three Lakhs Thirty Six Thousand Only) ;  

2. Plaintiff is entitled to get 6% interest p.a. on the outstanding due till its 

realization from the date of decree ;  

3. The plaintiff further entitled to get cost of the entire proceeding.   

4. The defendant is directed to realize the entire amount within three 

months.  

24. Prepare a decree accordingly. Given under my hand and seal of this court on this 

27th of August, 2019. 

 

 

CIVIL JUDGE, SONITPUR 
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Appendix 

1. Plaintiff Witnesses: 

PW-1 : Sri Bhupen Ch. Das  

PW-2 : Sri Digen Ch. Das  

PW-3 : Sri Mohini Baruah 

PW-4 : Sri Prabhat Hazarika 

2. Plaintiff Exhibits: 

1) Ext.1 is the original agreement of sale dated 28-09-

2015; 

2) Ext.1(1) to 1(2) – are the signatures of defendant; 

3) Ext.1(3) to 1(4) – are the signatures of plaintiff; 

4) Ext.1(5)– is the signatures of witness Mohini Baruah; 

5) Ext.1(6)– is the signatures of witness Prabhat Saikia; 

6) Ext.1(7)– is the signatures of witness Ramen Saikia; 

7) Ext.2 is the original agreement of sale dated 24-08-

2016; 

8) Ext.2(1) to 2(3) – are the signatures of defendant; 

9) Ext.2(4)–  is the signatures of plaintiff; 

10) Ext.2(5)– is the signatures of witness Shyamal Dey; 

11) Ext.2(6)– is the signatures of witness Digen Ch. Das; 

12) Ext.2(7)– is the signatures of writer; 

13) Ext.3 is the original notice dated 11-04-2017; 

14) Ext.3(1) to 3(2) – are the signatures of advocate; 

15) Ext.4 is the postal receipt & 

16) Ext.5 is the postal certificate. 

3. Defendant Witnesses: NIL 
 

4. Defendant Exhibits:- NIL 

 

(N. J. Haque) 
 

Civil Judge 
             Tezpur, Sonitpur 


